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SPIRO RTOT cis yon ct ds bo Abad ea deeb beens ow 


[IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF OREGON 
March ‘Term 1920 


BE IT REMEMBERED, That on the 3rd day of 
April, 1920, there was duly filed in the District Court 
of the United States for the District of Oregon a 


Complaint, in words and figures as follows, to-wit: 


(COMPLAINT) 


Pete DIstRICT COURT OF THE UNITED 
Siaths POR THE DISTRICT OF CREGON 


Division. 
are UNITED STATES OF 
AMERICA, 
ebainitit ©, 
Vice 
No. L-8609 


eO_LUM BIAONEHAIEM RIVER 


RAILROAD COMPANY, 
Defendant. 


Nom comes the United States of Ametica;by 
Chas. W. Reames, Assistant United States Attorney 
for the District of Oregon, and brings this action on 
behalf of the United States against the Columbia & 
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Nehalem River Railroad Company, a corporation, or- 
canized and doing business under the laws of the 
State of Oregon, and having an office and place of 
business at Kerry, in the State of Oregon; this action 
being brought upon suggestion of the Attorney Gen- 
eral of the United States at the reqmwest of the Mire 
state Commerce Commission, and upon information 


turnished by said Commission. 
FOR A BIRS) CAG si OF AC TiGN 


plaintiff alleges that defendant is, and was during all 
the times mentioned herein, a common carrier en- 
gaged in interstate commerce by railroad in the State 
C1 Onecon. 

Plaintiff further alleges that in violation of the 
Act of Congress, known as “An Act to promote the 
safety of employes and travelers upon railroads by 
limiting the hours of service of employes thereon,” 
approved March 4, 1907 (contained in 34+ Statutes at 
Large, page 1415), defendant, during the twenty- 
tour-hour period beginning at the hour of 6:00 
o clock a. m., on September 1, 1919, at its office and 
station at Kerry, in the State of Oregon, and within 
the jurisdiction of this Court, required and permitted 
its certain telegraph operator and employe, to-wit, J. 


G. Nash, to be and remain on duty for a longer period 
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than nine hours in said twenty-four-hour period, to- 
wit: from said hour of 6:00 o’clock a. m. on said date, 
to the hour of 11:50 o’clock p. m., on said date. 
Plaintiff further alleges that during all the times 
mentioned herein said office and station was one con- 
tinuously operated night and day, and that said em- 
ploye, while required and permitted to be and remain 
on duty as aforesaid, by the use of the telegraph or 
telephone, dispatched, reported, transmitted, re- 
ceived and delivered orders pertaining to and affect- 
ing the movement of trains engaged in interstate 


commerce. 


Plaintiff further alleges that by reason of the vio- 
lation of said Act of Congress, defendant is liable to 


plaintiff in the sum of five hundred dollars. 


ORSON DECAUSE OF ACTION 


plaintiff alleges that defendant is, and was during all 
the times mentioned herein, a common carrier en- 
gaged in interstate commerce by railroad in the State 


ef Oregon. 


iaimiiai iurther alleges that in violation of the 
act of Congress, known as “An Act to promote the 
safety of employes and travelers upon railroads by 


limiting the hours of service of employes thereon,” 
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approved March 4, 1907 (contained in 34 Statutes at 
large, page 1415), defendant, during the twenty- 
four-hour period beginning at the hour of 5:50 o’clock 
a.m., on September 9, 1919, at its office and station 
at Kerry, in the State of Oregon, and within the juris- 
diction of this Court, required and permitted its cer- 
tain telegraph operator and employe, to-wit, J. G. 
Nash, to be and remain on duty for a longer period 
than nine hours in said twenty-four-hour period, to- 
wat; from said heur of 5:50 o clocks mi., on/said dare. 
to the hour of 10:45 o’clock p. m., on said date. 

Plaintiff further alleges that during all the times 
mentioned herein said office and station was one con- 
tinuously operated night and day, and that said em- 
plove, while required and permitted to be and remain 
on duty as aforesaid, by the use of the telegraph or 
telephone, dispatched, reported, transmitted, received 
and delivered orders pertaining to and affecting the 
moveinent of trains engaged in interstate com- 
here: 

Plaintiff further alleges that by reason of the vio- 
lation of said Act of Congress, defendant is liable to 


plaintiff in the sum of five hundred dollars. 


BOR A THIRD CAUSE OF ACTION 


plaintiff alleges that defendant is, and was during all 


9 
the times mentioned herein, a common carrier en- 
gaged in interstate commerce by railroad in the State 


of Oregon. 


Plaintiff further alleges that in violation of the 
Act of Congress, known as “An Act to promote the 
safety of employes and travelers upon railroads by 
limiting the hours of service of employes thereon,” 
approved March 4, 1907 (contained in 34 Statutes at 
large, page 1415), defendant, during the twenty- 
four period beginning at the hour of 7:00 o’clock a. 
m. on November 2, 1919, at its office and station at 
Kerry, in the State of Oregon, and within the juris- 
diction of this Court, required and permitted its cer- 
tain telegraph operator and employe, to-wit: J. G. 
Nash, to be and remain on duty for a longer period 
than nine hours in said twenty-four-hour period, to- 
wit: from said hour of 7:00 o’clock a. m., on said date, 
to the hour of 1:15 o’clock a. m., on November 3, 


19. 


Piaitiuriireuner alleges that during all the tines 
mentioned herein said office and station was one con- 
tinuously operated night and day, and that said em- 
ploye, while required and permitted to be and remain 
on duty as aforesaid, by the use of the telegraph or 


telephone, dispatched, reported, transmitted, received 
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and delivered orders pertaining to and affecting the 
movement of trains engaged in interstate com- 


NOVICE 


Plaintiff further alleges that by reason of the vio- 
lation of said Act of Congress, defendant is liable to 


plaintiff in the sum of five hundred dollars. 
POR A FOUR T HOCAUsINOGr AG TiO 


plaintiff alleges that defendant is, and was during all 
the times mentioned herein, a common carrier en- 
«aged in interstate commerce by railroad in the State 


Gi@rneson. 


Plaintiff further alleges that in violation of the 
Act of Congress, known as “An Act to promote the 
safety of employes and travelers upon railroads by 
limiting the hours of service of employes thereon,” 
approved March 4, 1907 (contained in 34 Statutes at 
Large, page 1415), defendant, during the twenty- 
four-hour period beginning at the hour of 6:00 o’clock 
a.m., on November 5, 1919, at its office and station at 
Kerry, in the State of Oregon, and within the juris- 
diction of this Court, required and permitted its cer- 
tain telegraph operator and employe, to-wit, J. G. 
Nash, to be and remain on duty for a longer period 


than nine hours in said twenty-four-hour period, to- 
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wit: from said hour of 6:00 o’clock a. m., on said date, 
to the hour of 12:30 o’clock a. m., on November 6, 
1919. 


Plaintiff further alleges that during all the times 
mentioned herein said office and station was one con- 
tinuously operated night and day, and that said em- 
ploye, while required and permitted to be and remain 
on duty as aforesaid, by the use of the telegraph or 
telephone, dispatched, reported, transmitted, received 
and delivered orders pertaining to and affecting the 
movement of trains engaged in interstate com- 


INET CE. 


Plaintiff further alleges that by reason of the vio- 
lation of said Act of Congress, defendant is liable to 


plaintiff in the sum of five hundred dollars. 
re i le CxAvsk OF ACTION 


plaintiff alleges that defendant is, and was during all 
the times mentioned herein, a common carrier en- 
caged in interstate commerce by railroad in the State 


of Oregon. 


Plaintiff further alleges that in violation of the 
Act of Congress, known as “An Act to promote the 
safety of employes and travelers upon railroads by 


limiting the hours of service of employes thereon,” 
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approved March 4, 1907 (contained in 34 Statutes at 
Large, page 1415), defendant, during the twenty- 
tour-hour period beginning at the hour of 6:00 o’clock 
a.m., on November 15, 1919, at its office and station 
at Kerry, in the State of Oregon, and within the juris- 
diction of this Court, required and permitted its cer- 
tain telegraph operator and employe, to-wit, J. G. 
Nash, to be and remain on duty for a longer period 
than nine hours in said twenty-four-hour period, to- 
wit: from said hour of 6:00 o'clock a. m., on said date, 


to the hour of 9:20 o’clock p. m., on said date. 


Plaintiff further alleges that during all the times 
mentioned herein said office and station was one con- 
tinuously operated night and day, and that said em- 
ploye, while required and permitted to be and remain 


on duty as aforesaid, by the use of the telegraph or 
telephone, dispatched, reported, transmitted, received 


and delivered orders pertaining to and affecting the 
movement of trains engaged in interstate com- 
merce. 

Plaintiff further alleges that by reason of the vio- 
lation of said Act of Congress, defendant is liable to 


plaintiff in the sum of five hundred dollars. 


WHEREFORE, plaintiff prays judgment against 


said defendant in the sum of twenty-five hundred dol- 
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lars and its costs herem*expended. 
CHES. We REA iS: 
Assistant United States Attorney. 


PME STATES OF AMERICA, ) 
) ss. 
District of Oregon, 

I, Chas. W. Reames, being first duly sworn, de- 
pose and say that I ama duly appointed, qualified and 
acting Assistant United States Attorney for the Dis- 
trict of Oregon; that I have read the foregoing Com- 
plaint and verily believe the contents thereof to be 
true, in that I make this verification because of re- 
ports, documents and files in my possession. 


CHAS. W. REAMES. 


Subscribed and sworn to before me this 3rd day 
meee pil, 1920. 
Gall MARSH, 
(C18 2B) Cleniaon U. Sy Count 
By Kok brazen, Deputy. 


AND AFTERWARDS, to-wit, on the 21st day of 
May, 1920, there was duly filed in said Court, an An- 


swer, in words and figures as follows, to-wit: 
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(ANSWER) 
IN THE DISTRICT COURT OF THE UNG wap 
STATES FOR THE DISPRICT OF OREGON 


THE Us Soe 


AMERICA, 
ee: 
- Plaintiff, No. L-8609 
COLUMBIA S&S NEHALEM RIVER Answer. 
RAILROAD COMPANY, 


Defendant. 


Comes now the defendant, Columbia & Nehalem 
River Railroad, a corporation, erroneously designated 
in the complaint as Columbia & Nehalem River Rail- 
road Company, and answering the complaint herein, 


denies as follows: 


I, 
Answering the first cause of action alleged in the 
complaint the defendant denies the same, and each 


and every allegation thereof. 


it 
Answering the second cause of action alleged in 
the complaint the defendant denies the same, and 


each and every allegation thereof. 


HET, 


Answering the third cause of action alleged in the 
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complaint the defendant denies the same, and each 


and every allegation thereof. 
I¥. 

Answering the fourth cause of action alleged in 
the complaint the defendant denies the same, and 
each and every allegation thereof. 

ve 

Answering the fifth cause of action alleged in the 

complaint the defendant denies the same, and each 


and every allegation thereof. 


WHEREFORE, the defendant prays that plain- 
tiff take nothing herein, and for judgment against 
plaintiff for its costs and disbursements. 

VEAZIE & VEAZIE, 
Attornevs for Defendant. 
PIATE OF OREGON, ) 


Ness. 
County of Multnomah  ) 


ile. feazie, bcine duly Gorn, depose and say 
that J am the secretary of the Columbia & Nehalem 
River Railroad, the above named defendant, and make 
this verification on its behalf; that I know the con- 
tents of the foregoing answer, and believe the same 
to be true. 


(eer: 


16 


Subscribed and sworn to before me this 21st day 
of May, 1920. 
(SEAL) Re CSA VIE @ie 
Notary Public for the State of Oregon. 


My commission expires February 2, 1924. 


AND AFTERWARDS, to-wit, on the 15th day of 
july, 1920, there was duly filed in said Court, a 
stipulation waiving jury trial, in words and figures as 


follows, to-wit: 
(STIPULATION WAIVING JURY TRIAL) 


IN TEM DISTRICT COURT OF Ti UNilias 
STATES FOR THE DISERICT OF ORECEn 
Sk GNI TaD SA kas OF 
AMERICA, 
Piainititte 
VS. 
COLUMBIA® NEHALENDRIVER 
RAMIEROADS@GOM PANY: 
Defendant. 


The above-named defendant hereby waives a jury 
(rial. 
CN eae 
Attorney for Defendant. 


It is hereby stipulated between the parties in this 


MG 


cause that a jury trial be waived and the above en- 
piled case be tried heiore the Court, 
Dated this 15th day of July, 1920. 
es BAe, 
Attorney for Defendant. 
CHAS. W. REAMES, 
Attorney for United States. 


AND AFTERWARDS, to-wit, on the 26th day 
of July, 1920, there was duly filed in said Court, an 


Opinion, in words and figures as follows, to-wit: 
(OPINION OF THE COURT) 


MelneE DISTRICT COURT OF THE UNITED 
So antkhs FOR THE DIST RIC, OF OREGON 
fa UNITED STATES OF 
lee As 
Pe swekobie. 
VS. 
COLUMBIA & NEHALEM RIVER 
RAILROAD COMPANY, 
Defendant. 


Memorandum by Bean, District Judge: 

This is an action by the Government to recover 
penalties provided by Act of Congress of March 4, 
1907 (34 Stat. 1415), known as the Hours of Service 
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Act. This act makes it unlawful for any common 
carrier engaged in the transportation of passengers 
or property from one state to any other state to re- 
quire or permit a train dispatcher or other employe 
who, by#theuse of the telephone or telegraph, tranis= 
mits, receives or delivers orders pertaining to or af- 
tecting train movements, to remain on duty for a 


longer period than a specific number of hours. 


‘The complaint alleges that defendant is a common 
carrier within the meaning of this law and charges 
four violations thereof. By agreement of parties the 
case was tried by the Court without the intervention 


of a jury. 


The facts are that the defendant is a corporation 
organized and existing under a law of the State of 
Oregon for the purpose of engaging in the transpor- 
tation of timber and lumber, and is required, under 
the law of its creation, “to afford all persons equal 
tacilities for the transportation of freight upon pay- 
ment or tender of reasonable transportation there- 
for.” (Lord’s Oregon Laws, Sec. 6857-6858.) It owns 
and operates a railroad from Kerry, a station on the 
Spokane, Portland & Seattle road, south twenty or 
twenty-five miles and wholly within the State of 


Oregon. Its road is used principally for the transpor- 


aS) 


tation of saw logs to the Columbia River, where they 
are unloaded into the river and from thence trans- 
ported by water to their destination. It has no agents 
or stations along its line or at any point thereon ex- 
cept its terminal at Kerry. It has no through rates 
or traffic arrangements with any other road and no 
conventional agreement for the division of charges. 
It issues no bills of lading for carriage beyond its own 
line, and neither assumes, charges or collects freight 
ior carriage on other lines, nor does it receive and ac- 
cept goods on through bills of lading from other 
points consigned to points on its line. Ninety-five 
per cent, or more of its entire’ business consists of 
hauling logs. It does, however, receive and transport 
a small amount of express and freight from Kerry to 
parties along its line which comes in over the S. P. & 
S., some of it from points outside of the state. In 
such cases the goods are addressed to the consignee 
at Kerry and waybilled to that point, but by arrange- 
ment between the consignees and the defendant com- 
pany the goods are received by the defendant from the 
pee. & ©., and transported over its lines, and it re- 
celves compensation therefor. This transportation is 
sometimes in cars of the 8. P. & S., for which it is 


charged demurrage the same as any other shipper. 
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‘These cars are sometimes loaded for the return jour- 
ney with lumber, shingles, etc., destined for points 
outside of the state and moved by the defendant to 
Kermy and placed omtheimacks of the 5) Pom 
such case the custom is for the shipper, after loading 
the cars, to make out two sets of shipping orders, one 
for the movement over the defendant’s line and an- 
other for the S. P. & S. Co. The train crew of the de- 
fendant picks up the cars so loaded, together with the 
shipping orders, none of which have been signed or 
approved by any agent or representative of the de- 
fendant, takes them in to Kerry, witere tie wenden 
covering the carriage over its road is delivered to its 
agent and the other placed in a box alongside the S. 
P. & S. track, from whence it 1s taken by a inetoie 
conductor of that company and, together with the 
case, moved to thegmearest 5. P. & S. station avd 
an agent where the bill of lading is signed by such 
agent and the goods billed and forwarded to their 
destination. | 
The question for decision is whether under these 
facts the defendant is engaged in the transportation 
of property from one state to another within the 


meaning of the Hours of Service Act. 


It is said that whenever a commodity has begun 
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to move from one state to another traffic in that com- 
moaiy hastcommrnced and the fact that several die 
ferent and independent agencies are employed in the 
transportation, some acting entirely within one state 
and some acting through two or more states, does 
not affect the character of the transportation, whether 
the goods are carried on through bills of lading or 
rebilled by the various carriers. (The Daniel Ball, 10 
Ph lihso/; Olio ROR. Comey. Worthington, 225 UF; 
elt Was. vs) OC. & NW. lla7 Med 321- Pac, Coast 
R. vs. U. S. 173 Fed. 448.) But, as said by the 


Supreme Courtin Coxows. Errol: 


UMs movement does not becin wnitil the 
articles have been shipped or started for trans- 
portation from the one state to the other 
Citi ine Mi iLemetmetalineor the forest to the 
depot is only an interior movement of the prop- 
erty entirely within the state for the pur- 
pose, it is true, but only for the purpose of put- 
ting it into a course of exportation; it is no part 
of the exportation itself. Until shipped or started 
on its final journey out of the state its exporta- 
tion is a matter altogether in fieri and not at 
all a fixed and certain thing.” (116 U. S. 528.) 


Ze 


And such I take it is the effect of the business of 
the defendant. It is engaged in the carrying of the 
products of the forest to the depot or station of the 
S.Py & Sy Coy formshipment, and in receivingsinom 
that line goods the contract of carriage of which has 
ended (Gulf C. & S. F. Ry. vs. Texas, 204 U.S. 403), 
and delivering them to the owner. In short the essen- 
tial character of the defendant’s business is that of a 
forwarding agency. Under the laws of its creation it 
is acommon carrier of freight. As such it must accept 
and earry over its lames all proper subjects of traime 
regardless of whence it comes or its ultimate destina- 
tion. When freight is offered to it for transportation, 
no mattér by whom offered or where destined, it has 
no discretion to refuse to carry it, but in my judg- 
ment clearly has a legal right and does confine its 
business to its own lines and is therefore engaged in 
ifltra- and not iberstate carriage. (Seavle vs. Ba: 
O,, 249 Fed. 913;;Guli ID & Sok vs. lex) supragene 
Y. Cen. R. R. vs. Mahoney, decided by Sp. Ct., March 
Lote 2Z0)) 

It follows that the plaintiff is not entitled to re- 
cover and findings and judgment may be prepared 


accordingly. 


AND AFTERWARDS, to-wit, on the 16th day 


ae 
of August, 1920, there was duly filed in said Court, 


Findings of Fact and Conclusions of Law, in words 


and figures as follows, to-wit: 


(FINDINGS OF FACT AND CONCLUSIONS 
OF LAW) 


ie vite DISTRICT COURT OF THE UNITED 
SAE SPOR THE DISTRIGIMOF OREGON 


ia UN LIED STATES ‘OP 


AMERICA, Findings of 
felami ena 
VS. : 
Conclusions 
COLUMBIA & NEHALEM RIVER f 
RAILROAD COMPANY, of Law. 
Defendant. 


This cause came on regularly for trial on the 
merits, July 15th, 1920, the plaintiff appearing by 
Chas. W. Reames, Esq., Assistant United States At- 
torney, and Roscoe B. Walker, Fisq., Attorney for 
the Interstate Commerce Commission, and the de- 


fendant appearing by Veazie & Veazie, its attorneys. 


By their written waiver on file herein both parties 
waived jury trial and consented that the case be tried 
by the Court, without a jury. Thereupon, the Court 
heard the testimony and evidence offered on behalf 


of the respective parties, and the arguments of coun- 
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sel, and took the case under advisement, and being 


now duly advised, makes the following 
FINDINGS OF FACT. 


Ih, 


As to the first cause of action set out in the com- 
plaint the Court finds that the defendant is not, and 
was not at any of the times mentioned in the com- 


plaint engaged in interstate commerce. 


litt. 
As to the second cawse of action set forihmimenme 
complaint the Court finds that the defendant is not 
and was not at any of the times mentioned in the 


complaint engaged in interstate commerce. 


Dh, 

AS to the third@catise of action set forth teem 
complaint the Court finds that the defendant is not 
and was not at any of the times mentioned tn the 
complaint engaged in interstate commerce. 

Ie 

As to the fourth cause of action set forth in the 
complaint the Court finds that the defendant is not 
and was not at any of the times mentioned in the 


complaint engaged in interstate commerce. 
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As to the fifth cause of action set forth in the com- 
plaint the Court finds that the defendant is not and 
was not at any of the times mentioned in the com- 


plaint engaged in interstate commerce. 


From the foregoing findings of fact, the Court 


makes and states the following 


CONCLUSIONS OF LAW. 


That the defendant is not subject to the Act of 
Congress mentioned in the complaint, and that plain- 
tiff is not entitled to recover herein upon either or any 
of its said causes of action, and that defendant is en- 
titled to a judgment that plaintiff take nothing 
merein. 

Dated this WGtheday of Anieust, 1920. 

Re Sg IBIS, ANG 


Judge. 


AND AFTERWARDS, to-wit, on the 16th day 
of August, 1920, there was duly filed in said Court a 


judgment, in words and figures as follows, to-wit: 
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(JUDGMENT) 


INTHE DISTRICT COURT Or THe UNI ie 
STATES FOR THE DISTRICT OF OREEGK 


THE UNIT bes lv Ol 


AMERICA, 
Pe tesibaattetitat 
VS. Judgment. 
COLUMBIA & NEHALEM RIVER 


RAILROAD COMPANY, 


Defendant. 


This cause having come on regularly for trial on 
the 15th day of July, 1920, the plaintiff appearing by 
Chas. W. Reaines, Esq., Assistant United States At- 
torney, and Roscoe B. Walker, Ksq., Attorney tor the 
interstate Commerce Commission, and the defendant 
appearing by Veazie & Veazie, its attorneys, and the 
parties thereto having by their written waiver on file 
herein waived jury trial, and consented to the trial 
of the case by the Court without a jury, and the 
Court having heard the evidence offered by themc. 
spective parties and the arguments of counscl, and 
taken the case under advisement, and having he: eto- 
fore made and filed its findings of fact and conclu- 
sions of law wherefrom it appears that the plaintiff 
is not entitled to recover upon either or any of the 


causes of action set forth in the complaint: 


OH, 
NOW THEREFORE: based upon the said find- 


ings of fact and conclusions of law it is hereby con- 
sidered ordered and adjudged that the plaintiff take 
nothing by this action. 
Dated this 16th day of August, 1920. 
ke >) BEAN, 


Judge. 


AND AFTERWARDS, to-wit, on Tuesday, the 
24th day of August, 1920, the same being the 44th 
puaneial day of the regular July term of said Court; 
present the Honorable Robert $. Bean, United States 
District Judge, presiding, the following proceedings 


were had in said cause, to-wit: 
(ORDER EXTENDING TIME) 


Pee DISTRICT COURT OF THE UNITED 
Seiko rOR tris DISstTRICT OF OREGON 


fai UNITED STATES OF 
AMERICA, 
Nelaimtitt. No. [.-8609 


August 24, 
1920. 


VS. 
COLUMBIA & NEHALEM RIVER 
FATLROAD COMPANY, 

Defendant. 


Now, at this day upon motion of Mr. Austin F 


Flegel, Jr., Assistant United States Attorney, it is 
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ordered that plaintiff be and is hereby allowed 
30 days from this date within which to move to set 
aside the judgment herein, to submit special findings 
of fact, and to prepare and submit its bill of excep- 


tions herein. 


AND AFTERWARDS, to-wit, on Saturday, the 
18th day of September, 1920, the same being the 66th 
judicial day of therecular uly temmvoi saide@ene., 
present the Honorable Charles E. Wolverton, United 
States District Judge, presiding, the following pro- 


ceedings were had in said cause, to-wit: 
(ORDER EXTENDING TIME) 


IN THE DISTRICT COURT OF 1h UNA 
SIATES FOR THE DISTRICT On OR BEeer 


ii UMass ali Ss OF 


AMERICA, 
Pelaamitiite No. L-8609 


September 18, 
COLUMBIA NI ELA IIMs IRR 920) 


RATLROAD COMPANY, 
Defendant. 


WS 


Now at this day upon motion of Mr. Charles W. 
Reames, Assistant United States Attorney, 


IT IS ORDERED that he be and he is hereby 


20 


allowed thirty days from September 24, 1920, to 


file objections to the proposed findings of fact herein. 


AND AFTERWARDS, to-wit, on Friday, the 
22nd day of October, 1920, the same being the 95th 
judicial day of the regular July term of said Court; 
present the Honorable Charles E. Wolverton, United 
States District Judge, presiding, the following pro- 


ceedings were had in said cause, to-wit: 
(ORDER EXTENDING TIME) 


Metre DISTRIC! COURT OF TRE UNITED 
St bo bOR THE DIStMicl! OnOREGON 
Mere UNITED STATES OF 


AMERICA, 
Plaintiff, | No. 1L-8609 


VS. October 22, 
COLUMBIA & NEHALEM RIVER | 1920. 
RAILROAD COMPANY, 
Defendant. 

Now at this day upon motion of Mr. Charles W. 
Reaines, Assistant United States Attorney, 

IT IS ORDERED that he he and he is hereby 
allowed ninety days from this date to submit a re- 
quest for special findings herein and to submit a bill 
of exceptions herein. 

AND AFTERWARDS, to-wit, on the 31st day of 
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December, 1920, there was duly filed in said Court, a 
request for Findings of Fact, in words and figures as 


follows, to-wit: 
(REQUESTED FINDINGS OF FACT) 


INSTHE DISTRICT COURT OF THE UNiRaE 
STATES POR THE DISTRICT OF Olea een, 


TEE UNM Des Asis >. Ole 
AMIR TCA, 
Plain tins, 
ics: 
COLUMBIA © NEHALEM REV ER 
RAILROAD COMP AN 
Defendant. 

Comes now Chas. W. Reames, Assistant United 
States Attorney for the District of Oregon, attorney 
for the plaintiff in the above entitled case, and re- 
spectfully requests that the Court make findings of 


jact im regard to the followime matters: 


IL. 

As to whether the movement of C. & N. W. Car 
No. 21543, loaded with shingles and consigned from 
I-lwood Siding, Oregon, to Detroit, Michigan, over 
the lines of the Columbia & Nehalem River Railroad 


and other railroads, on September 1, 1919, handled 


3l 
by |. G Nash, tram dispatcher of the Columbia’& 
Nehalem River Railroad at Kerry, Oregon, consti- 
tuted a movement of trains or the consignment of 


goods in interstate commerce. 


it 

As to whether J. G. Nash, train dispatcher for the 
Columbia & Nehalem River Railroad at Kerry, Ore- 
gon, was permitted to remain on duty for a longer 
period than nine hours on September 1, 1919, in the 
24-hour period, to-wit: from the hour of 6 o’clock a. 
m., on said date to the hour of 11:50 p. m., on said 
date, and whether he was employed during that time 
directing the movement of trains, or a train, engaged 
in interstate commerce, and whether or not the re- 
maining upon duty of said train dispatcher on Sep- 
tember 1, 1919, as stated, was a violation of the 


Hours of Service Act. 


Wilh 
As to whether the shipment over the line of the 
Columbia & Nehalem River Railroad and other lines 
of Car No. 287591, initialed P. R. R., containing ties 
from Birkenfeld, Oregon, to Chicago, Illinois, 
handled by J. G. Nash, train dispatcher of the Colum- 
bia & Nehalem River Railroad, on September 9, 1919, 


constituted a movement of trains, or a train, engaged 
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in interstate commerce, or the shipment of goods in 


interstate commerce. 


es 

As to whether Car No. 76885, initialed C. & N. 
W., loaded with lumber shipped from Birkenfeld, 
Oregon, to Springfield, Hlinois, handled by Train 
Dispatcher J. G. Nash of the Columbia & Nehalem 
River Railroad’ at Kerry, Oregon, on Sept. 91 
and shipped over the Columbia & Nehalem River 
Railroad and other railroads, constituted a movement 
of a train or trains, or the shipment or consignment 
of goods in interstate commerce. 

V, 

As to whether .J. G. Nash, train dispatcher at 
fKerry, Oregon, of the Columbia & Nehalem River 
Railroad, was permitted to work and remain on duty 
more than nine hours in the twenty-four hour period 
in which he was then employed, on September 9, 
1919, and whether he was engaged in the directing 
of trains and dispatching of trains engaged in inter- 
state commerce, or carrying articles which were 


shipped in interstate commerce. 


Vale 
As to whether the movement of Car No. 20098, 
initialed NW, loaded with lumber consigned from 
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Birkenfeld, Oregon, to Sheridan, Wyoming, over the 
Columbia & Nehalem River Railroad and other rail- 
Reads, tandled by J. G. Nasi at Kery Oregon on 
Mévember Z, 1919, constituted a movement of a train 
or trains in interstate commerce, or the shipment or 
consigninent of goods in interstate commerce or 


forming a part of interstate commerce. 


Wil. 

As to whether J. G. Nash, train dispatcher of the 
Columbia & Nehalem River Railroad at Kerry, Ore- 
gon, was permitted by the Columbia & Nehalem 
River Railroad to remain on duty more than nine 
hours in the twenty-four hour period in which 
he was employed on November 22, 1919, and 
whether he was engaged in dispatching trains 
engaged in interstate commerce, or carrying articles 
forming a part of interstate commerce in violation of 


the Hours of Service Act. 


vill. 

As to whether Car No. 2242, initialed C. & EF. I., 
Joaded with shingles consigned from M. J. Camp- 
bell Lumber Company, Elwood, Oregon, to Ventura, 
California, on November 5, 1919, handled by J. G. 
Mash, train dispatcher of the Columbia & Nehalem 


River Railroad at Kerry, Oregon, constituted a move- 
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ment of a car or cars engaged in interstate com- 
merce, and whether it constituted a shipment of 
articles in interstate commerce. 

EX 

As to whether J. G. Nash, train dispatcher of the 
Columbia & Nehalem River Railroad at Kerry, Ore- 
gon, was permitted to work more than nine hours in 
the twenty-four hour period in which he was em- 
ployed on November 5, 1919, at Kerry, Oregon, and 
whether he was then engaged in handling cars en- 
gaged in interstate commerce or dispatching cars 
carrying articles forming a part of interstate com- 
merce. 

x, 

As to whether Car No. 72682, initialed LV, con- 
taining shingles consigned from Nehalem Camp, 
Oregon, to Cheyenne, Wyoming, over the Columbia 
& Nehalem River Railroad and other railroads, 
handled by Train Dispatcher J. G. Nash of the Co- 
lumbia & Nehalem River Railroad at Kerry, Oregon, 
on November 15, 1919, constituted a train engaged 
in interstate commerce, or the shipment or consign- 
ment of articles forming a part of interstate com- 


merce. 


As to whether Train Dispatcher J. G. Nash of the 
Columbia & Nehalem River Railroad at Kerry, Ore- 
gon, was permitted on November 15, 1919, to work 
more than nine hours in the said twenty-four hour 
period on the said day on which he was employed 
and whether he was engaged in dispatching trains 
engaged in carrying articles forming a part of inter- 
state commerce and whether he was engaged in dis- 
patching trains engaged in interstate commerce and 
whether the working of J. G. Nash on said Novem- 
ber 15, 1919, constituted a violation of the Hours of 
Service Act. 

al, 

As to whether the shipment and consignment of 
express packages of the Columbia & Nehalem River 
Railroad from points along the line of the Columbia 
& Nehalem River Railroad in the State of Oregon, to 
points outside of the State of Oregon and over other 
railroads, constituted the carrying of articles forming 


a part of interstate commerce. 


Pou 
As to whether the receipt of articles shipped from 
points outside of the State of Oregon, over other 


railroads than the Columbia & Nehalem River Rail- 
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road, by the Columbia & Nehalem River Railroad 
within the State of Oregon, to be delivered and trans- 
mitted by said Columbia & Nehalem River Railroad 
to points along the line of said railroad, constituted 
the carrying of articles forming a part of interstate 


commerce. 


pales 
As to whether the receiving of articles which had 
been shipped in interstate commerce over other rail- 
roads than the Columbia & Nehalem River Railroad 
by the Columbia & Nehalem River Railroad indis- 
criminately as to whether the articles came from 
gutside the State of Oregon, or within the Staresor 
Oregon, but were actually shipped from points out- 
Side tne state of Oregon, constittited te carry meson 
articles forming a part of interstate commerce. 
Respectfully submitted, 
CHAS. Wo REAMEaS, 
Assistant United States Attorney. 


At this time the court declines to make the fore- 
going findings as requested to which ruling the plain- 
tiff duly excepts which exception 1s hereby allowed. 

Dated December 13th, 1920. 


Roe Bias 
Judge. 


ot 
AND AFTERWARDS, to-wit, on Wednesday, 
the 19th day of January, 1921, the same being the 
67th judicial day of the regular November term of 
Paid Court; present the Flonorable Robert S. Bean, 
United States District Judge, presiding, the follow- 


ing proceedings were had in said cause, to-wit: 
(ORDER EXTENDING TIME) 


Petite DISTRICT COURT OF THE UNITED 
SO ATES POR Tei eiot Riel OF OREGON 


ais UNITED Si Ames OF 


AMERICA, _— 
lcatbbelebee No. L-8609 
VS. January 19, 
COLUMBIA & NEHALEM RIVER 1921 
RAILROAD COMPANY, ; 
Defendant. 


Now at this day upon motion of Mr. Thomas H. 


Maguire, Assistant United States Attorney. 


[eal > ChDERED that he he and he is hereby 
allowed fifteen days from this date to file his bill of 
exceptions herein. 

AND AFTERWARDS, to-wit, on Friday, the 
4th day of February, 1921, the same being the 81st 
judicial day of the regular November term of said 


Court; present the Honorable Robert S. Bean, United 
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States District Judge, presiding, the following pro- 
ceedings were had in said cause, to-wit: 


(ORDER EXTENDING TIME) 
iN THE DISTRICMCOURT OF THE UNI Mae 
STATES FOR THE DISTRICT OF OREC@M 


JHE, Ua eS da a sO) 


AMERICA, 
Plaintiff, | No. L-8609 
ee February 4, 
COEUMBIA & NERATE MR Ryn 1921 
RATLROAD COMPANY, 


Defendant. 


Now at this day upon motion of Mr. Thomas H. 


Maguire, Assistant United States Attorney. 


IT 1S ORDERED that he be and he is hereby 
allowed to Saturday, February 12, 1921, to submit his 
bill of exceptions herein. 

AND AFTERWARDS, to-wit, on the 15th day 
of February, 1921, there was duly filed in said Court, 
a Petition for Writ of Error, in words and figures as 


follows, to-wit: 
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(PETITION FOR WRIT OF ERROR) 
Poth DISMIeT COURT OF THE UNITED 
SIArPES MOR TEE DISTRICT Ol-OREGON 
oe UNI Pees TA TES OF 


AMERICA, 
Plaintitioy etitien tor 
bee Writ of 
COLUMBIA & NEHALEM RIVER Etror. 
RAILROAD COMPANY, 


Defendant. 


Somthe EonorablesKepert 5. Bean, Judge of the 

Above Entitled Court: 

Comes now the United States of America, the 
plaintiff herein, by Thos. H. Maguire, Assistant 
United States Attorney for the District of Oregon, 
and respectfully shows that on the 16th day of 
August, 1920, judgment in the above entitled cause 
was entered in favor of the defendant herein and 
against your petitioner. 

Your petitioner, feeling itself aggrieved by said 
order entering judgment in favor of said defendant 
in which proceeding certain errors were committed 
to the prejudice of the plaintiff, all of which will more 
fully appear from the Bill of Exceptions and Assign- 


ments of Error filed with this petition, does herewith 
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petition the Honorable Court for an Order allowing 
your petitioner to prosecute a Writ of Error to the 
United States Circuit Court of Appeals for the Ninth 
Circuit, under the rules and laws of the United 


States in such case made and provided. 


Wherefore your petitioner prays that a Writ of 
Hrror may issue in this behalf out of the United 
States Circuit Court of Appeals for the Ninth Circuit, 
for the correction of the errors so complained of and 
that an order be made staying all further proceedings 
until the determination of such Writ of Error by said 
Circuit Court of Appeals and that a transcript of the 
records, proceedings and papers in this cause, duly au- 
thenticated}imay be sent to the Umited States Cincom 
Court of Appeals for the Ninth Circuit. 

Dated at Portland, Oregon, this 14th day of Feb- 
riuary, 1921. 

EME STATES Of 7a viniaess 
By THOSE MeO Rise 
Assistant United States Attorney 
forthe District of Oregon 
STATE OI eRik GON, ) 


Ss. 
County of Multnomah, ) 


Due legal and timely service of the foregoing 
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petition for Writ of Error is hereby acknowledged 
by receipt of a copy thereof at Portland, Oregon, 
fits lothiday of February, 1921. 
WILBUR, BECKETT ® HOWELL 
Attorneys for Defendant. 


AND AFTERWARDS, to wit, on the 15th day of 
February, 1921, there was duly filed in said Court, 
an Assignment of Errors in words and figures as fol- 


lows, to wit: 
(ASSIGNMENT OF ERRORS) 


PecHe DISTRICY COURT OF THE UNITED 
Shs POR fHE DISTRICT OF OREGON 
fee UNITED STATES OF 
PME KICA, 


Plaintiff, Assignment 


VS. 
COLUMBIA & NEHALEM RIVER (_ °% Errors. 


RAILROAD COMPANY, 
Defendant. 


Mire United States of Anretrica, the plaintiff in 
error herein, having petitioned for an order from said 
Court permitting a Writ of Error from this Court 
directed to the United States Circuit Court of Ap- 
peals for the Ninth Circuit from the final order 
and judgment made and entered in said cause against 


said Plaintiff in Error and petitioner herein, now 
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makes and files with said petition the following As- 
signments of Error upon which it will rely for a re- 
versal of said final order and judgment upon the said 
Writ and which said errors and each and every one of 
them are to the great detriment, injury and prejudice 
of said defendant, and said defendant says that in the 
records and proceedings upon the hearing and deter- 
mination thereof in the District Court of the United 
States for the District of Oregon, there are manifest 


CIrOrs Il tls tos it: 


ic 


That the Court erred in overruling the motion of 


plaintiff for a judgment upon the testimony. 
i 
That the Finding of Fact as to the first cause of 
action is not sustained by the evidence adduced at the 


trial of the above entitled cause and the Court erred 


in making the said finding. 
IAG, 


That the Finding of Fact as to the second cause 
of action is not sustained by the evidence adduced at 
the trial of the above entitled cause and the Court 


erred in making the said finding. 
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Ie 

That the Finding of Fact as to the third cause of 
action is not sustained by the evidence adduced at the 
trial of the above entitled cause and the Court erred in 
making the said finding. 

Ne 

That the Finding of Fact as to the Fourth cause of 
action 1s not sustained by the evidence adduced at the 
trial of the above entitled cause and the Court erred in 
making the said finding. 

Vi. 

That the Finding of Fact as to the fifth cause of 
action is not sustained by the evidence adduced at the 
trial of the above entitled cause and the Court erred 
in making the said finding. 

Vil. 

That the Finding of Fact as to the first cause of 
action is not sustained by law and the Court erred in 
making the said finding. 

Ve 
That the Finding of Fact as to the second cause 
of action is not sustained by law and the Court erred 


in making the said finding. 
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IDS. 

That the Finding of Fact as to the Third cause of 
action is not sustained by law and the Court erred in 
making said finding. 

ae 

That the Finding of Fact as to the fourth cause of 
action is not sustained by law and the Court erred in 
making said finding. 

XI. 

That the Finding of Fact as to the fifth cause of 
action 1s not sustained by law and the Court erred in 
making said finding. 

XII. 

That the Court erred in declining to make the first 

Finding of Fact as requested by plaintiff. 
SUB E 
That the Court erred in declining to make the sec- 


ond Finding of Fact as requested by plaintiff. 


xi 


That the Court erred in declining to make the 
third Finding of Fact as requested by plaintiff. 


XE 


That the Court erred in declining to make the 
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fourth Finding of Fact as requested by plaintiff. 
Ko Jie 


That the Court erred in declining to make the fifth 


Finding of Fact as requested by plaintiff. 


DOV Ide 


That the Court erred in declining to make 


sixth Finding of Fact as requested by plaintiff. 


VT, 


That the Court erred in declining to make 


seventh Finding of Fact as requested by plaintiff. 


ED.e 
That the Court erred in declining to make 
eighth Finding of Fact as requested by plaintiff. 
MX. 
That the Court erred in declining to make 
ninth Finding of Fact as requested by plaintiff. 
XXI. 
That the Court erred in declining to make 
tenth Finding of Fact as requested by plaintiff. 
OS 8 


That the Court erred in declining to make 


the 


the 


the 


the 


the 


the 


eleventh Finding of Fact as requested by plaintiff. 
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MERIT. 


That the Court erred in declining to make the 


twelfth Iinding of Fact as requested by plaintiff. 
XXIV. 


That the Court erred in declining to make the thir- 


teenth Finding of Fact as requested by plaintiff. 


XKV. 
That the Court erred in declining to make the four- 

teenth Finding of Fact as requested by plaintiff. 

Wherefore, on account of the errors above as- 
signed, the plaintiff prays that the judgment of said 
Court be reversed and that this cause be remanded to 
the said District Court and that such directions be 
given that the above errors may be corrected and law 
and justice be done in the matter. 

Dated at Portland, Oregon, this 14th day of Feb- 
Tuan yee |. 

WMBUOS. JSh, WLAC DIOR ie, 


Assistant United States Attorney 
for the District of Oregon, Attor- 
ney for Plaimtitf. 


STATE OF OREGON } 
) ss. 
County of Multnomah, _) 


Due, legal and timely service of the foregoing As- 


AT 


signinent of Errors is hereby acknowledged by receipt 
of a copy thereof at Portland, Oregon, this 15th day 
of February, 1921. 
WILBUR, BECKETT GHOW Bie, 
Attorneys for defendant. 

AND AFTERWARDS, to-wit, on Tuesday, the 
15th day of February, 1921, the same being the 90th 
judicial day of the regular November term of said 
Court; present the Honorable Robert S$. Bean, United 
States District Judge, presiding, the following pro- 


ceedings were had in said cause, to wit: 


(ORDER ALLOWING WRIT OF ERROR) 


Peta DistRiCl COURT OF THE UMIIED 
SI eS POR THE DISTRICT OF OREGON 


ine UNITED STATES OF 


AMERICA, 
Plaintiff, Order 
Vs. Allowing 
Writ of 


SOLU BIA & NEHALEMPRIVER 


RAILROAD COMPANY, 
Defendant. 


Error. 


NOW AT THIS TIME comes the plaintiff im the 
above entitled cause, by Thos. H. Maguire, Assistant 
United States Attorney, and presents to the Court its 


petition praying for the allowance of a Writ of Error 
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to be issued out of the United States Circuit Court of 
Appeals for the Ninth Circuit to reverse the judgment 
of this Court entered in said cause and moves the 


Court for an order allowing the said petition. 


On consideration whereof IT IS ORDERED that 


the Writ of Error issue as prayed for in said petition, 


IT 1S FURTHER ORDERED that alljprec sede 
ings in the above entitled District Court be stayed, 
superseded and suspended until the final disposition 
of the Writ of Error in the aforesaid United States 
Circuit Court of Appeals for the Ninth Circuit. 


Dated at Portland, Oregon, this 15th day of Feb- 
ruary, 1921. 
R. 5. Blaine 
Judge. 


STAT EROER ORBEON, ) 
) ss. 
County of Multnomah, ) 

Due, legal and timely service of the foregoing Or- 
der allowing Writ of Error is hereby acknowledged 
by receipt of a copy thereof at Portland, Oregon, this 
lsth day of Pebmnary, 1921) 

WIBEIR, BRCKET I G.bO\ is ein 
Attorneys for Defendant. 
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AND AFTERWARDS, to wit, on the 15th day of 


February, 1921, there was issued out of said Court a 
Citation on Writ of Error in words and figures, as fol- 


lows, to wit: 
(CITATION ON WRIT OF ERROR) 


PetHb DISTRICT COURT OF THE UNITED 
mo eS POR THE DISTRIC! OF OREGON. 


PIED STATES OF 
AMERICA, 
Plaintiff, 
Vs. 
COLUMBIA & NEHALEM RIVER 
RAILROAD COMPANY, 
Defendant. 
Pare D STATES OF AMERICA, ) 
District of Oregon, : ie 
To COLUMBIA & NEHALEM RIVER RAIL- 
ROAD COMPANY, Defendant above named 
mesDecrenaant in Krror, and VV ILBUR, BECK- 
Sl oe eHOWerL, ts eattomneys, GREET- 
INGS: 


TOW ARI HEREBY CITED and ADMON- 
_ ISHED to be and appear before the United States 
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Circuit Court of Appeals for the Ninth Circuit at San 
Francisco, California, within thirty (30) days from 
the date hereof, pursuant to a Writ of Error filed in 
the Clerk’s Office of the District Court of the United 
States for the District of Oregon, wherein the United 
States of America is Plaintiff in Error and you are 
Defendant in Error, to show cause, if any there be, 
why the judgment in said Writ of Error mentioned 
should not be corrected and speedy justice should not 
be done to the parties in that behalf. 


Given under my hand at Portland in said District 
this 15th day of February, 1921. 
R. S. Bean, 
District Judge. 


STALE OF OREGON.) 
) ss. 
County of Multnomah, ) 


Due, legal and timely service of the foregoing cita- 
tion on Writ of Error is hereby acknowledged by re- 
ceipt of a copy thereof at Portland, Oregon, this 15th 


dav of February, 1921. 
WEBER, BECKETT & HOW lie 


Attorneys for Defendant. 
AND AFTERWARDS, to wit, on the [5th day of 


February, 1921, there was issued out of said Court a 
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Writot Error in words and figures; as follows, to- 


writ: 
(WRIT OF ERROR) 


Poth UNITED StAlTES ClREUIT COURT 
ORAL PRA HOK THE NINTH DISTRICT 


ae ONT STATES OF 


AMERICA, 
Plaintiff, 
ba Writ of 
COLUMBIA & NEHALEM RIVER Error. 
RAILROAD COMPANY, 
Defendant. 


fae UNIGED STATES OF AMERICA —=ss. 
ime PRESIDENT OF THE UNITED 
STATES OF AMERICA. 
ikowthe fudge of the District Court of the United 
States for the District of Oregon: 


GREETING: 


Because in the records and proceedings, as also in 


the rendition of the judgment of a plea which is in 
the District Court before the Honorable Robert S. 


Bean one of you, between United States of America 
Milaintitt and Plaintiff in rorr, and Columbia & Ne- 
halem River Railroad Company, Defendant and De- 
fendant in Error, a manifest error hath happened to 
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the great damage of said Plaintiff in Error, as by com- 
plaint doth appear; and we, being willing that error, 
if any hath been, should be duly corrected, and full 
and speedy justice done to the parties aforesaid, and, 
in this behalf, docommand you, if judgment be therein 
given, that then, under your seal, distinctly and open- 
ly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the United 
States Circuit Court of Appeals for the Ninth Circuit, 
together with this writ, so that you have the same at 
San Francisco, California, within thirty days from 
the date hereof, in the said Circuit Court of Appeals 
to be then and tere lreld; that the recordsancmpie. 
ceedings aforesaid, being then and there inspected, 
the said Circuit Court of Appeals may cause further 
to be done therein to correct that error, what of right 
and according to the laws and customs of the United 


States of America should be done. 


WITNESS theshlONORABILE HIDV) Auk 
DOUG ASH ET Tis 
Chief Justice of the Supreme Court of the Ummed 
States, thissiSthiday of Pebruaryto2), 
(Seal) GOH MAK SE 
Clerk of the District Court of the sUmited 
States for the District of Oregon. 
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AND AFTERWARDS, to wit, on the 5th day of 
March, 1921, there was duly filed in said Court, a Bill 


of Exceptions in words and figures as follows, to wit: 
(BILL OF EXCEPTIONS) 


Delitk DISTRICT COURT OF THE UNITED 
Stilts POR THE DISTRIC! OF ORECON. 
fh UNITED STATES OF 
AMERICA, 
Plaimtitt, 
Bill of 


VS. 


SO MBIA & NEAALE NM RIVER Exceptions. 
RATEROAD COMNPANY, 
Defendant. 


BE 1) REXIEMBERED that on the 15th day ot 
July, 1920, a day of the regular July term of the above 
entitled Court beginning and held at Portland, Ore- 
gon, the Honorable Robert S. Bean, District Judge, 
presiding, the above entitled cause came on to be 
heard before said Court, the parties thereto, by their 
written waiver and stipulation on file herein, having 
waived a jury trial, the plaintiff appearing by Chas. 
\W. Reames, Assistant United States Attorney, and 
Roscoe B. Walters, attorney for the Interstate Com- 
merce Commission, and the defendant appearing by 


Veazie & Veazie, its attorneys, 
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EXCEPTION NO. I. 


Whereupon the following proceedings were had: 
CASSIUS*CEAY COCHRAN being calledhacr. 
witness for the plaintiff and, being first duly sworn, 


testified as follows: 


That he is and has been since prior to September 1, 
1919, auditor of the Columbia & Nehalem River Rail- 
road Company, defendant herein and, ae AlditOn nas 
access to the records of the said defendant, and is fa- 
miliar with the methods of business and operation of 
said Railroad. That a certain shipping order, dated 
September 1, 1919, covering a car designated as N. W. 
21543, loaded with shingles, consigned to M. J. Camp- 
bell Lumber & Shingle Company, per M. J. Campbell, 
at Elwood Siding, Oregon, to M. J. Campbell Lumber 
& Shingle Company, at Kerry, Oregon, which was of- 
fered in evidence and marked “Complainant’s Exhibit 
1,” and a certain shipping order, dated September 9, 
1919, covering a car designated as P. R. R. 287591, 
loaded with railroad ties consigned by Fred Beer 
Lumber Company, per Sam Beer, to Penn Line West, 
at Chicago, trom Birkenield; Oregon, which waseore 
tered in evidence and marked “Complainant’s Exhibit 
2,’ and a shipping order, dated September 6, 1919, 
covering a car designated as C. & N. W. 76885, loaded 
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with lumber consigned by Gustina Bros., per G. Gus- 
tina, at Birkenfeld, Oregon, to St. Louis & San Fran- 
cisco Railroad, at Springfield, Missouri, which was of- 
fered in evidence and marked “Complainant’s Exhibit 
o. and Shipping erder dated November 1, 1919, cove 
ering a car designated as N. W. 20098, loaded with 
lumber, consigned by Fred Beer Lumber Company, 
per ammBecr, at Birkemield, Oregon, to C. B. & QO. R. 
R., at Sheridan, Wyoming, which was offered in evi- 
dence and marked “Complainant’s Exhibit 5,” and 
shipping order, dated November 8, 1919, covering a 
car designated as C. & FE. I. 2242, loaded with shingles, 
consigned by M. J. Campbell Lumber & Shingle Com- 
pany, per David Scott, at Campbell Mills, known to 
defendant corporation as Elwood Siding, to the same 
consignor at Kerry, Oregon, which was offered in evi- 
dence and marked “Complainant’s Exhibit 6,” and 
shipping order, dated November 14, 1919, covering a 
ear desionated as IL. V. 72682, loaded with shingles, 
Cousigned by W. F. Turner, at Nehalem Camp, Ore- 
gon, to Coast Fir & Lumber Company, at Cheyenne, 
Wyoming, which was offered in evidence and marked 
“Complainant’s Exhibit 4,” were duplicate bills of 


lading from the files of the defendant corporation. 


That in the ordinary course of business, the ship- 
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per, when the loaded car was sent to the assembing 
point, sent with it, in case the shipment was destined 
for some point beyond the lines of defendant, one bill 
of lading for the defendant, covering carriage from 
the point of origin to Kerry, the terminus of defend- 
ant’s line, and a separate bill of lading covering the 
carriage of shipment from Kerry to destination over 
the Spokane, Portland & Seattle Railroad lines, the 
only railroad connecting with defendant’s line, and 
ether roads. Both bills would always be made out by 
the shipper and were brought by the train crew to de- 
fendant s Ofnees, at I\erry, where the accent soma. 
fendant would file the Columbia & Nehalem bill, note 
the final destination of shipment as shown by the ac- 
companying S. P-& S. bill, anddepesittthes, Paws 
billin a small box, provided for that purpose, near the 
S. P. & S$. station. The car containing the shipment 
would then be left on a spur of the S. P. &S., at Kerry. 
The conductor of the next east bound freight train of 
the S. P. GaS. would stop and get the S. P&S. billing 
from the box, pick up the corresponding car from the 
spur, and take the bill and car to Clatskanie, the next 
station east oimimerry on thes, Po a7o., witere tiers 
& S. agent would prepare waybills from Kerry to 


destination. No agent was maintained by the S. 


Oo” 


Prag os. at Merry. “Ne agreement “exicced™ ie- 
i@ecen deiendant and the 5S. P. & S. govern- 
ing general routing, general rates, or division 
Oimerates, Of any Gther joint arrangement. Cars 
coming in on the line of defendant, loaded with 
freight from the S$. P. & S., were handled the same as 
in the case of an ordinary shipper. A demurrage rate 
was charged defendant by the S. P. & S$. No per 
diem arrangement existed. Several times, however, 
through the inadvertence of defendant’s employees 
and of shippers, the shipping order for defendant cor- 
poration showed the final destination to be beyond 
the lines of the defendant, instead of showing it as 
Kerry, Oregon. Train crews and agents had been 
instructed not to accept bills of this kind, but when 
they had been accepted in that form, a notation was 
always made upon the arrival of the billing at Kerry, 
giving the point of origin on defendant’s line and 
showing Kerry as the final destination. The reason 
that the defendant demanded separate bills of lading 
is that the defendant cannot properly receipt on bills 
of lading and return them to shipper if the carriage 
described in bill of lading does not terminate at 
Kerry. ‘The defendant receives shipments originat- 


ing on its lines, regardless of whether final destina- 
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tion is in the State of Oregon. ‘The shipper deals di- 
reetly with the S. P. &. S. concernmeg tramspontamion 
of shipments from Kerry to final destination. Logs 
constitute 95 per cent of the freight taken over the de- 
fendant’s lines. Practically, all of the freight deliv- 
ered to the defendant by the S. P. & S., at Kerry, for 
shipment over defendant’s lines, originates at points 
within the State of Oregon. That he estimates that 
between 40 and 50 per cent of carload shipments 
other than logs, originating at points on defendant's 
lines, are destined for points outside the State of Ore- 
con. That he estimates that the amount of business 
that the S. P. & S. receives at Kerry for transporta- 
tion outside the State of Oregon would not exceed 1 
per cent of the total business of the defendant. Move- 
ments of general freight ordinarily take place two or 
three times a week so as not to interfere with the log- 
cing traffic. 

That during September and November, 1919, the 
defendant carried United States mail, free of charge, 
and no record was kept of it. All mail destined for 
points on defendant’s lines was addressed to Kerry, 


Oregon, and separated by the Postmaster there, 
placed in sacks, addressed to different camps along 
the defendant’s line, and turned over to defendant for 
delivery. 
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That the defendant carried express to and from 
points along the line. Upon express packages arriving 
at Kerry addressed to consignee, located on defend- 
ant’s line, a separate express bill would be made out 
and separate payment would be made to the defend- 
ant ior Carriage from Kerry to destination. ‘Tie 
method of handling and accounting for express was 
similar to that of handling and accounting for freight. 
No shipments were made either to or from points on 
defendant's line on through express bills. All express 
arriving from outside points were addressed to the 
consignee, at Kerry, and then were rebilled over the 
lines of defendant. That he believes that Sears, Roe- 
buck & Co., and Montgomery Ward & Co. have sent 
express packages to consignees on defendant’s line. 
That defendant possesses no other freight cars ex- 
cept three flat cars and one stock car. That all of the 
shipments shown on Complainant's Ixxhibits, One to 


Six, inclusive, were loaded on foreign cars. 


Whereupon DON J. THRPENING was called as 
« witness for plaintiff, and, being first duly sworn, 


testified as follows: 


That he is, and has been since June 15, 1920, sta- 
{ion agent of the S. P. & S. Railway, at Clatskanie, 


Oregon, and by virtue of such employment has ac- 
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cess to the records of the said railway kept at Clats- 
kanie. “Dlvat shipping order, dated Atroust 31, 1909 
covering a car designated as N. W. 21543, loaded with 
shingles, consigned by M. J. Campbell J uwmibera 
Shingle Company, per M. J. Campbell, from Kerry, 
Oregon, to Coast Fir & Lumber Company, at Detroit, 
Michigan, which was offered in evidence and marked 
“Complainant’s Exhibit 7,” and a shipping order, 
dated Seprember 9, 1919) scoveringe a car desigmared 
as P. R. R. 287591, loaded with railroad ties, con- 
signed by Fred Beer Lumber Company per Samuel 
Beer trem Birkemteld, Oregon, to" Penn lines) vec 
Care of C. W. Cushing, C. E. M., at Chicago, Illinois, 
offered in evidence and marked “Complainant’s Ex- 
hibit 8” and a shipping order, dated September 9, 
1919, covering a car designated as C. & N. W., 76885, 
loaded with lumber, consigned by Gustina Bros., per 
G. Gustina, no originating point being designated, to 
St. Lotis & San Francisco Railroad, Gare oiwembmies 
at Springfield, Missouri, which was offered in evi- 
dence and marked “Complainant’s Exhibit 9,” and 
shipping order. dated November 1, 1919, covering a 
car designated as N. W. 20098, loaded with lumber 
consigned by Fred Beer Lumber Company, per Sam- 
uel Beer, at Birventeld, Oregon, to C. Bae kaa 
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care of Storekeeper, at Sheridan, Wyoming, which 
was offered in evidence and marked “Complainant’s 
Exhibit 10,” and shipping order, dated November 8, 
1919, covering a car designated as C. & E. [. 2242, 
loaded with shingles, and consigned by M. J. Camp- 
bell Lumber & Shingle Co., per David Scott, at Kerry, 
Oregon, to Hooper & Smith, at Ventura, California, 
which was offered in evidence and marked “Com- 
plainant’s Exhibit 11,” and a shipping order, dated 
November 14, 1919, covering a car designated as L. V. 
72682, loaded with shingles, consigned by W. F. Tur- 
uer, at Nehalem Camp, Oregon, to Coast Fir Lumber 
Company, at Cheyenne, Wyoming, which was offered 
in evidence and marked “Complainant’s Exhibit 12,” 
were all records of the S. P. & S., kept at Clatskanie, 
Oregon. That in the ordinary course of business, the 
cars mentioned therein were received and carriage 
was made by the S. P. & S. from Kerry, Oregon, on 
or about the dates set forth therein. That all points 
of origin, other than Kerry, Oregon, set forth in the 
said Exhibits are located upon the line of the defend- 
ant. That those bills or shipping orders showing any 
other originating point than Kerry were incorrectly 
nade out, as the only point of receipt of freight from 


any points on defendant’s lines was at Kerry. That 
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[\xhibits 7 and 12, inclusive, and all cars and ship- 
irents rererred to tllerein, were, 1m the ordinary commec 
of business, picked up by an S. P. & S. freight conduc- 
tor, at Kerry, and brought to Clatskanie, where the 
agent receipted the bill of lading, prepared waybills, 


and sent the freight on its way. 


Whereupon J. GRANT NASH was called as a 
witness for the plaintiff, and being first duly sworn, 


testified as follows: 


That he is, and has been for the past 15 months, 
employed by defendant corporation as train dis- 
patcher at Kerry, Oregon. His duties were those usu- 
ally assigned to a train dispatcher. That he has ac- 
cess to the train sheets and records of trains’ move- 
ments of defendant corporation kept at Kerry, Ore- 
con, | atetnemletendant operates a simple trackalmac: 
‘That meliOl® there were two passing tracks. [hatthe 
system followed by the defendant was to assemble all 
trains at Thompson Siding, by means of switch en- 
gines that ran to all the logging camps, and collected 
cars at thle assembling point. That when a fulltime 
was assembled, the train movement would be 
started. That passenger cars consisting of automo- 
biles adapted to railroad track use, are numbered on 


all train sheets in the order of their arrival, odd num- 
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bers showing North bound, and even numbers show- 
ing South bound trains. Logging trains are desig- 
nated by the engine numbers. That passenger trains 
only were governed by schedules, no regular sched- 
ules of logging or freight trains being main- 
toned. That Complainants Exhibit 13 1s a tram 
sheet showing movements of trains over defendant’s 
lines on September 1, 1919, between Kerry and Sun- 
nyside. That Exhibit does not show the first order 
given that date, as it is a standing order for No. | to 
leave Sunnyside at 5:45 A. M. and proceed to Nehalem 
Junction, where witness usually picks them up be- 
tween 6:30 A. M. and 6:45 A. M. On September 1, 
1919, No. 1 left Sunnyside at 6 A. M., which informa- 
tion was obtained, and noted on train sheet later that 
day. That he was on duty, dispatching trains, on Sep- 
tember 1, 1919, from between 6 and 6:30 A. M. to 
10:35 P. M. That he made a check mark opposite the 
time of the last order given, which order was given to 
No. 117, which cleared from Kerry for Thompson 
erie at 10:35¢P. Ni., arriving there at 11:50 P.M. 
Peter No. 117 had cleared Kerry, no further orders 
were needed, so witness retired. On September 1, 
1919, a car designated as N. W. 21543, containing 


shingles consigned to Detroit, Michigan, was handled 


64 


over defendant’s line, on train No. 118, arriving at 
Kerry at 7:50 P. M. That on that date ten trams nam 
each way on the main line, and two trains on branch 
service between Thompson Siding and Nehalem 
Camp, for the purpose of picking up logs, making a 
total of 22 trains. That Complainant’s Exhibit l4isa 
train sheet, showing movements on defendant’s line 
on September 9, 1919, between Kerry and Sunnyside. 
That Exhibit shows that No. 1 left Sunnyside at 5:55 
A. M., but that witness was not on duty until 6:30 
A. M. That he stayed on duty until 9:45 P. M., as 
shown by check mark opposite the time of the last 
order. On that date there were 22 main line move- 
ments, and two branch line movements. On that date 
a car designated at P. R. R. 287591, containing ties 
consigned to Chicago by Fred Beer Company, and 
car designated as C. & N. W. 76885, containing lum- 
ber consigned to Springfield, Missouri, by Gustina 
Bros., were handled over defendant’s line, car 287591 
arriving on No. 117 at Kerry at 4:45 P. M., and car 
76885 arriving at Kerry on train No. 117 at 
9:40 A.M. That Complainant’s Exhibit 15 is a train 
sheet showing movements of trains on defendant’s 
line on November 2, 1919. That he went on duty at 
usual hour of about 6:30 A .M., and went off duty at 
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12:10 A. M. the following morning. That 26 trains 
were moved on that date. That car designated as N. 
W. 20098 containing lumber consigned to Sheridan, 
Wyoming, by the Beers Company was handled by 
defendant on that date, arriving at Kerry on train 
it7 vat 10:20 P.M. That Complainant's Exhibit 164s 
a train sheet showing movements on defendant’s lines 
on November 5, 1919. ‘That on that date he went on 
duty about 6:30 A. M., and went off duty at 12:15 
A. M. the following morning. That on that date a 
car designated as C. & E. I. 2242 went out on the de- 
fendant’s line for loading. That a car designated as B. 
& O. 92002, containing shingles consigned to Califor- 
nia, and a car designated as Penn. 925234, containing 
lumber consigned to Illinois, by Gustina Bros. were 
handled on that date, car 92002 arriving at Kerry on 
train 117 at 4:45 P. M., and car 925234 arriving at 
Kerry on train 117 at 11:30 A. M. That Complainant’s 
Exhibit 17 is a train sheet showing movements on 
defendant’s line on November 15, 1919. That he was 
Gumduty on that date fromabout 6:30 A. MM. to 9:20 
P.M. On that date a car designated as L. V. 72682 
containing shingles consigned to Cheyenne, Wyom- 
ing, was handled over defendant’s line, arriving at 
Kerry on train No. 119 at 9:30 A. M. That on all of 
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the dates mentioned in the foregoing Exhibits, he was 
awakened by an alarm clock at 6 A. M., and arrived 
at the office for duty within a half hour. That each 
night as soon as he was certain that a train had a clear 
track and had cleared all points from which a report 
was necessary, he retired. ‘There were a superinten- 
dent and trainmaster at Thompson Siding, where 
they had the same telephone connection as the wit- 
ness, and it was usually possible for them to keep 
track of and handle trains after 6 P. M., but it was not 
customary and witness preferred to keep all dispatch- 
ing under his own control. ‘That he had no contract 
or understanding as to hours of work. That when he 
left Kerry, ordinarily the superintendent or the audi- 
tor, did the dispatching. That during the fall of 1919 it 
was impossible, as a rule, to close the office before 9 or 
0 P.M’, at the earliest, as there were geiferally traims 
at Kerry at that hour that were unloading that could 
not be reached by telephone at the place of unloading, 
so it was necessary for them to come to the office for 
orders. That there is practically no town at Kerry. 
‘There is a scow boat there that takes in roomers at 
night and at which the employees of the railroad get 
some of their meals but other than that there is simply 


a small combination store and post office. That he 
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slept in the same building where his office is, his 
sleeping room being upstairs over the dispatcher’s of- 
fice and the only place in the building where there isa 
stove is in the dispatcher’s office and he uses the of- 
fice as a sort of a living room and generally sits in the 
office and reads the paper and smokes after supper 
as there are no amusements of any kind at Kerry. 
That he generally spent his evenings in the office 
whether there were any trains on the line or not and 
would shave and make his toilet in the office rather 
than in his bedroom upstairs. That the jitney which 
carried passengers would leave Sunnyside at 5:45 on 
an understood or standing order and that logging 
trains which were the first trains that started in the 
morning that would require orders would not get 
started until 7:00 o’clock ‘or after. That he got the 
information which he noted on the train sheets as to 
the final destination of cars from the 8. P. & S. bill of 
lading. ‘That owing to the character of the business 
which the defendant was engaged in, there was no 
regular schedule or running time for any of the log- 
ging trains. That he has taken a pride in keeping the 
dispatching of these trains under his own control and 
through a sense of responsibility or pride has kept a 


pretty tight rein on the dispatching and rather re- 
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sented the idea of any one assisting him in dispatch- 
ing. ‘That an examination of the train sheets will 
show that four out of five are orders which he gave 
trains going south and not trains out on the line, 
these orders being given principally to trains that 
came into Kerry to unload their logs and were going 
back to Thompson Siding. That after the logging 
trains would come into Kerry, it would take them 
about two hours to unload. That although there were 
no other trains on the line, he would not give the train 
crew orders to proceed back to Thompson Siding 
when they arrived at Kerry for unloading but would 
wait until the train crew had finished unloading and 
would then give them running orders. That even 
though he knew there were no other trains on the line 
he thought it would be taking a chance to give the 
crew an order to proceed back to Thompson Siding to 
tie up for the night several hours before they were to 
start and that he considered that he was on duty dur- 


ing this time. 


That during the rainy season in the fall of 1919 
defendant's track was not in very good condition due 
to lack of ballast and it was on this account that trains 
were frequently late and that when things are running 


smoothly and the track in good condition in the ordi- 
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liary operations of the road, the logging trains would 
be tied up by 8:00 in the evening, the ordinary move- 
ment of trains thus taking place from 7:00 in the 
morning until 8:00 at night. That when commercial 
ears were brought into Kerry from shippers along the 
defendant’s line, they were ordinarily simply hitched 


onto one of the logging trains. 


Whereupon, the plaintiff rested, and defendant, by 
its attorney, moved for a non-suit upon the grounds 
that the plaintiff had not shown that the defendant 
was engaged in interstate commerce, and that it had 
not been shown by the plaintiff that the Railroad was 
being operated continuously day and night within the 
meaning of the statute and the allegations of the com- 
plaint, upon which motion the court reserved its 
ruling. 

Whereupon, defendant offered in evidence copies 
of defendant’s Articles of Incorporation, marked “De- 
fendant’s Exhibit A” and Supplementary Articles of 
Incorporation marked “Defendant’s Exhibit B,” both 
duly authenticated and certified by the County Clerk 
of Multnomah County, Oregon. 

Whereupon, A.S. KERRY was called as a witness 
on behalf of the defendant, and, being first duly 


sworn, testified as follows: 
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That he is President and General Manager of the 
Columbia & Nehalem River Railroad Company. That 
the defendant's line starts in the State of Oregon, in 
Columbia County, about one mile from the Clatsop 
County line, on a slough that runs into the Columbia 
‘River. That it taps the Nehalem Valley Timber Belt. 
That the original intention of the incorporators of the 
road, which was started about six years ago, was to 
haul their own timber, but they found they could not 
get in without hauling timber for others, so incorpor- 
ated as a common carrier. That the defendant Rail- 
road is primarily a logging railroad, the curvature and 
grade being heavy, but the construction not as expen- 
sive as that of an ordinary railroad. ‘That during the 
past vear and a half, the road has been running over 
capacity, because the law compels it to accept all traf- 
fic, so that now it carries 60 per cent of the commer- 


cial logs used on the Columbia River. 


That all of the logging trucks belong to loggers 
along the line. The defendant's own equipment con- 
sists of eight locomotives, three flat cars, one locomo- 


tive crane, one steam shovel, and two dump cars. 


That defendant was not originally incorporated, 


or intended as a passenger carrier. ‘That it carried 


a 


passengers during the first year free of charge, but 
later put on automobiles converted to railroad use as 


passenger cars, and made a charge for hauling. 


That defendant has no physical contract with any 
Gurer toad,eeave tile 5... &@ S. at Kerry, the nortnenn 
terminus of defendant's line. That no arrangement 
Gristed withthe S. P. & S. for imterchange of cars. 
That defendant was treated the same as a shipper, 
that is, was allowed 48 hours to unload and clear a 
ear, after which time demurrage was charged. The S. 
rf, @ 9. Hadno per diem agreement as to use of cars; 
‘no arrangement for routing of inbound traffic from the 
S. P. & S. to points on defendant’s line, nor for routing 
Gursome ireight over the S$. P. & S., or other lines 
beyond Kerry; no arrangements for joint rates on 
freight or any traffic, nor for division of rates. Em- 
plovees of defendant were instructed to confine the 
billing and handling of freight strictly to defendant’s 
line. When separate bills of lading for $. P. & S. ship- 
ments were brought to Kerry, the defendant and its 


agents acted simply as a messenger for the consignor. 


Besides the dispatcher, Mr. Nash, defendant em- 
ployed a Superintendent and a trainmaster, who could 
have taken care of dispatching. They were stationed 


at Thompson Siding. ‘They had been instructed that 
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if a telephone call for the dispatcher should be re- 
peated without the dispatcher answering, either one 
of them should answer the phone and dispatch train. 
It was not difficult for anyone to keep track of trains, 
as there were only two passing tracks, one at the 
south end of a tunuel ten miles irom Kerry, andjone 
five miles from Kerry. ‘There is a telephone at both 
passing tracks, and at the tunnel. Trains were usu- 
ally made up at Thompson Siding, and a double train 
started towards Kerry. Train No. 118 would lay over 
at Kerry and run single, ordinarily meeting double 
train at the passing tracks. The passenger car ordi- 
marily leaves Sunnyside at 6 A. MI. When Nacho. 
first employed in the Spring of 1919 the pacccmers 
conductor would report at Nehalem Junction, but now 
reports at Thompson Siding at 7 A. M., passes ahead 
of the logging traffic and meets No. 118 at the tunnel 
or further passing track. That the conductor needed 
no orders or clearance from Nash to pass Thompson 
Siding. Standing orders existed to precede all logging 
traffic; therefore, specific orders were not necessary 
until the tunnel was reached. Train No. 118 never 
leaves the tunnel until the double train passes. ‘That 
there is a written rule to be invoked if the telephone 


wires are down, providing that he must wait 
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there for that meeting. After the meet, No. 
118 goes to Thompson Siding and the double 
train to Kerry. That the passenger car made 
two round trips daily; that the schedule brought 
him to Kerry at 4:30 P. M. and back to Sunny- 
side at 7 P. M. However, this schedule was 
sometimes delayed, according to conditions, as late as 
yoo P.M. That the ordmary daily operations of a 
logging train extended from 7 A. M.to6 P. M. In 
1919 conditions were bad, and the service variable, 
owing to the volume of business and inadequacy of 
equipment. Trains would be delayed from 15 to 20 per 
cent of the time. If no wrecks or mishaps occurred, 
trains were generally tied up around 7 P. M., except 
twice a week, when way freight was hauled. That on 
miose Occasions a switch engine would arrive at 
Kerry after the logging movements had ceased, to 
pick the freight up and deliver it along the line. That 
no dispatching was necessary for such movements, 
as the track was clear. On occasions when Train No. 
118 was late at Kerry, holding up 117 and 119, which 
could not leave until its arrival, the dispatcher could 
have earlier in the evening given 117 and 119 orders 
{o move upon the arrival of 118, instead of waiting 


forthe acttial arrival. Hlowevér, the passenger car 
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scheduled to leave Kerry at 4:30 P. M. was often held 


up by incoming trains until as late as 9 P. M. The 
conductor of that train got his information as to the 
conditions of the line and his orders to move from 
Nash. That he does not believe that Nash performed 
anyaduty for the defendant after 8 P. ® at anjmtine 
That Nash stayed in the office evenings, but did no 
necessary work. In the evenings if train crews would 
call Nash to notify him that they were tied up for the 
night or that they had passéd certain points, Nash 
would answer the phone and receive the report; but 
witness does not think it was necessary for them to 
call, and does not think as a matter of fact they did 
call him. ‘That Nash frequently stayed up until all 
train reports were in. That witness did not wish 
Nash to remain in the office as much as he didyand 
had once proposed hiring another man to assist him, 
but Nash objected so that the man was not hired. 
hate Nasieswsetyaices wene satistactoryead netemecn. 
tain time table dated March 1, 1920, offered in evi- 
dence and marked “Defendant’s Exhibit C’ is the 
same as was in effect during the year 1919, except 
that in 1919 the first train left Sunnyside at 6 A. M.., 
and one passenger car made two round trips. That 


the predecessor of Nash always closed the office at 
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G P. M. That no other logging railroad along the 
Columbia River employs a dispatcher. That the 
traffic on the line is very sporadic and it 1s impossible 
10 maintain any regular train schedules other than 
tor the passenger cars. That the only station on the 
defendant’s line where an agent is maintained is at 
Kerry. That 95 per cent of the total amount of traffic 
on the road constitutes shipments of logs and all of 
the logs are dumped into the Columbia River at 
Kerry. That it is the duty of the train master and 
the superintendent to make up the trains at Thomp- 
son Siding and to lend any assistance in getting the 
imams over the road thatis mecessary and the super- 
intendent is on the same line of telephone that Mr. 
Nash is on and when Mr. Nash is called, the tele- 
phone also rings in the superintendent’s office and 
in case Mr. Nash does not answer the telephone or 
is away, the train master or the superintendent an- 
swers it and dispatch the trains and the superintend- 
eiieand train master keep track of most of the trains’ 
moves so that thev are in position to dispatch trains 
whenever necessary. That he believes that the train 
sheets are absolutely wrong as to the time Mr. Nash 
worked. ‘Chat Nash uses the office as a sitting and 


Iiving room and ts in the office there all the time ex- 
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cept when he goes upstairs to sleep, whether he is on 


ditty or not 


That on occasions when wrecks take place and 
he, or others in the employ of the company, 1s out on 
the line late at night clearing them up, there is abso- 
lutely no necessity of any dispatching service on the 
part of Mr. Nash and he thinks this time that Mr. 
Nash stated that he went off duty at 12:15 that he 
was out on the line himself cleaning up a wreck in 
which they had lost five lots of logs and he came into 
tle ottice at 12:15 and Mr. Nash was sitting imeeme 
office; that he asked Mr. Nash what he was doing 
and he said he was waiting for tie trae that 
Nos. 117 and 119 were waiting at Kerry for the train 
that was wrecked, that is 118, to come in, and there 
was no necessity of Mr. Nash staying up and he 
could have gone to bed at six o’clock and simply in- 
structed 117 and 119 to clear for Thompson Siding 
whenever 1i8 arrived at Kerry. That during this 
evening there was no possible chance of any trains 
ineeting on the Jine. That he did not want the de- 
fendant to do anything that would make it an inter- 
state carrier and he had instructed all employes not 
{o receive payment for any shipments on the road 


heyond Kerry; that the defendant moves traffic only 
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on bill of lading reading to Kerry. That the first in- 
timation that he ever had that any of the employes 
of the defendant ever paid any attention to the final 
destination of a car was during the trial when he saw 
the destination marked on the train sheets. That he 
examined the train sheets daily when in his office 
to see how many logs were coming in and he never 
noticed before that the final destination of any cars 
was marked on any of the train sheets and he was 
surprised to find them marked on the sheets. That 
the superintendent keeps a working time card of each 
train and Mr. Nash gets this report and many of the 
late entries on the train sheets Mr. Nash would write 
mpetrom the report of the superintendent the next 
morning. ‘That the passenger train was scheduled 
to leave Kerry southbound at 4:30 P. M., but it was 
frequently delayed and sometimes would not get out 
until as late as 9:00 at night. That the passenger 
train could not leave Kerry until the logging trains 
that were out on the line arrived at Kerry and there 
was no necessity for Mr. Nash remaining up or on 
duty until the passenger train left as he could just as 
well have told the passenger train crew to leave 
Kerry when the other trains had come in as the track 


would be clear at that time. 
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Whereupon C. C. Cochran was called as a wit- 
ness on behalf of the defendant, and, being first duly 


sworn, testified as follows: 


That his office adjoins that of Mr. Nash, “tliat 
he generally arrives at the office at 7 A. M., when, 
as a rule, Nash is in the office making his toilet. That 
Nash usually reads in the office every evening. That 
during 1919, the trains could be tied up by the dis- 
paitcher om am average oi not later tham oor ¢ 30mm 
NI, except in case of emergency, which abner: 


conditions existed about twenty per cent of the time. 


Whereupon defendant rested, and J. G. Nash was 
recalled as a witness by the plaintiff in rebuttal, and 


testified as follows : 


That on September 1, 1919, he was on dutyemmnall 
10:35 2, Me That train No. 11/8 arrived at Keng aarp 
10:25 P. M., ten minutes before No. 117 left. That 
it Was mecessary to see 118 in betore 117 conid@ne 
ordered out. That No. 4 and 118 met at the south 
end of the tunnel at 9:10 P. M., and so it was neces- 
sary to be on duty at 9:10 P. M., to take care of that 
ineeting. | What on September 9) 1919) he waceon 
duty until 9:45 P. M., at which hour two trains, 119 


and 4, received final orders. That on November 2, 


@ 


1919, he was on duty until 12:10 A. M. the following 
morune, ‘lnat ite last traih leit Métry at 1190, 
amiving at the Gouth end of the tunnel at 12:10%0A, 
M., where they received final clearance. That No. 
4 left Kerry at 10:55 P. M., and he sold tickets for 
that trip. That on November 5 he was on duty until 
12:15 A. M. the following morning. That train 117, 
arriving at Kerry at 11 P. M., unloaded and received 
his orders at 12:15 A. M. That on November 15, 
1919, he was on duty until 9:20 P. M., at which hour 
he received the report of arrival of 120 at Thompson 
prame, ‘That he kept records of-.all foreign cars on 
the train sheets, listing them there on the date of 
handling by the defendant and wunder the train in 
which they were hauled. That when the destina- 
tion of the consignment beyond Kerry was set forth 
on defendant's bill of lading, he usually changed it 
to Kerry as final destination. ‘That he would deter- 
mine the final destination of a foreign car for nota- 
monmeon the train sheets by reference to the S. P. & 
=. bill of lading. That he had never received in- 
structions not to do so. That the reason for making 
the said notations was for convenience as train sheets 
for the three preceding months were always kept 


on his desk. ‘That he considered tiat he should not 
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retire until it was no longer necessary to issue {ur 
ther orders to insure the arrival of trains at destina- 
tion. That he made notations ov check narks signi- 
fying that his duty was complete at the time he went 
off duty. That entries made on train sheets show- 
ing artival of traims after the hour checked ene 
nmiade from the estimated arrival of tlhe tram, en 
he would not consider that the office was closed or 
that he was off duty until he locked the office and 
went upstairs to bed. That on the train sheets there 
are several entries shown after the time when he 
inarked himself off duty and these entries would be 
simply his estimate as to the running time of the 
train or else he would make theentry themext atom 
ing showing the final arrival of the train at destina- 
tion. 

The foregoing is all of the testimony introduced 
or offered in the case, and at the conclusion thereof, 
both parties announced that they had no further or 


other testimony to offer, 


WHEREUPON, plaintiff by its attorney, orally 
inoved the court for a judgment upon the testimony 
upon the ground that the uncontradicted testi- 
money supported the allegations set forth in 


plaintiff's complaint, which motion the court over- 
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ruled. 


That thereafter, on the 16th day of August, 1920, 
the Court made general findings in favor of the de- 
fendant and entered judgment in favor of the defend- 


ant and against this plaintiff. 


That thereafter on the 13th day of December, 
1920, plaintiff, by its attorney, presented to the Court 


a request for Finding of Fact, as follows, to-wit: 


“As to whether the movement of C. & N. W. 
car No. 21543, loaded with shingles and con- 
signed from Elwood Siding, Oregon, to Detroit, 
Michigan, over the lines of the Columbia & Ne- 
halem River Railroad and other railroads, on. 
September 1, 1919, handled by J. G. Nash, train 
dispatcher of the Columbia and Nehalem River 
Railroad at Kerry, Oregon, constituted a move- 
ment of trains or the consignment of goods in 
interstate commerce,” 

Which request the Court declined to grant, to which 
aetion of the Court plaintiff duly requested and was 
allowed an exception. 
EXCEPTION NO. II. 
‘Tinat on the said’ i3th day of December, 1920, 


plaintiff, by its attorney, presented to the Court a re- 
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quest for Finding of Fact, as follows, to-wit: 


“As to whether J. G. Nash, train dispatcher 
for the Columbia & Nehalem River Railroad at 
Kerry, Oregon, was permitted to remain on duty 
for a longer period than nine hours on Septem- 
ber 1, 1919, in the 24 hour period, to-wit: from 
the hour of six o’clock A. M., on said date to the 
hour of 11:50 P. M., on said date, and whether 
he was employed during that time directing the 
movement of trains, or a train, engaged in inter- 
state commerce, and whether or not the remain- 
ing upon duty of said train dispatcher on Sep- 
tember 1, 1919, as stated, was a violation of the 
Hours of Service Act,” 

winich request the Court declined to grant, toowhten 
action of the Court plaintiff duly requested and was 


allowed an exception. 


EXCEPTION NO. III. 


That on the said 13th day of December, 1920, 
laintitt, bySiismattorney, presented tothe Come 


request for Finding of Fact, as follows, to-wit: 


“As to whether the shipment over the line of 
the Columbia & Nehalem River Railroad and 
othertimes*of Car Nov 287 591 eimnitialedse aii 
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containing ties from Birkenfeld, Oregon, to Chi- 
cago, Illinois, handled by J. G. Nash, train dis- 
patcher of the Columbia & Nehalem River Rail- 
road, on September 9, 1919, constituted a move- 
ment of trains, or a train, engaged in interstate 
commerce, or the shipment of goods in interstate 
commerce,’ 

which request the Court declined to grant, to which 

action of the Court plaintiff duly requested and was 


allowed an exception. 


EXCEPTION NO. IV. 

That on the said 13th day of December, 1920, 
plaintiff, by its attorney, presented to the Court a 
request for Finding of Fact, as follows, to-wit: 

“As to whether Car No. 76885, initialed C. 
& N. W., loaded with lumber shipped from Birk- 
enfeld, Oregon, to Springfield, Illinois, handled 
by Train Dispatcher J. G .Nash of the Columbia 
& Nehalem River Railroad at Kerry, Oregon, on, 
September 9, 1919, and shipped over the Colum- 
fives Melalen: River Railroad and other rail- 
roads, constituted a movement of a train or 
trains, or the shipment or consignment of goods 
in -mcerstate commerce, 


which request the Court declined to grant, to which 
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action of the Court plaintiff duly requested and was 


allowed an exception. 
EXCEPTION NO. V. 
That on the said 13th day oi December i927) 


plaintitf, by ifs attorney, presented to the (oman 
request for Finding of Fact, as follows, to-wit: 

“As to whether J. G. Nash, train dispatcher 
at Kerry, Oregon, of the Columbia @ Nehalem 
River Railroad, was permitted to work and re- 
main on duty more than nine hours in the 
twenty-four hour period in which he was then 
employed, on September 9, 1919, and whether he 
was engaged in the directing of trains and dis- 
patching of trains engaged in interstate com- 
merce, or carrying articles which were shipped 
iMimniterstate commerce, ” 

which request the Court declined to grant, to which 
action of the Court plaintiff duly requested and was 


allowed ativexcepnion. 
EXCEPTION NO. VI. 


That on the said 13th day of December, 1920 


plaintiff, bysatsgattorney, presented to the |Counta 
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request for Finding of Fact, as follows. to-wit: 


“As to whether the movement of Car No. 
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20098, initialed NW, loaded with lumber con- 
signed from Birkenfeld, Oregon, to Sheridan, 
Wyoming, over the Columbia & Nehalem River 
Railroad and other railroads, handled by J. G. 
Nash at Kerry, Oregon, on November BOVIS, 
constituted a movement of a train or trains in 
interstate commerce, or the shipment or consign- 
ment of goods in interstate commerce or form- 
in@ a part of interstate commerce, ' 

which request the Court declined to grant, to which 

action of the Court plaintiff duly requested and was 


allowed an exception. 


EXCEPTION NO. VII. 


That on the said 13th day of December, 1920, 
plaintiff, by its attorney, presented to the Court a 


request for Finding of Fact, as follows, to-wit: 


“As to whether J. G. Nash, train dispatcher 
of the Columbia & Nehalem River Railroad at 
Kerry, Oregon, was permitted by the Columbia 
& Nehalem River Railroad to remain upon duty 
more than nine hours of the twenty-four hour 
period in which he was employed on No- 
vember 22, 1919, and whether he was engaged 


in dispatching trains engaged in interstate com- 
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merce, or carrying articles forming a part of 
interstate commerce 1n violation of the Hours of 


Service Act,” 


which request the Court declined to grant, to which 
action of the Court plaintiff duly requested and was 


allowed an exception. 


EXCEPTION NO. VIII. 
That on the said 13th day of Wecemberml 29) 


plaintifi, bs its attorney, presented to the Cound 


request for Finding of Fact, as follows, to-wit: 


“AS to whether Car No. 2242, initialedyCaee 
F.. I., loaded with shingles consigned from M. J. 
Campbell Lumber Company, Elwood, Oregon, 
to Ventura, California, on November 5, 1919, 
handled by J. G. Nash, train dispatcher of the 
Columbia & Nehalem River Railroad at Kerry, 
Oregon, constituted a movement of a car or cars 
engaged in interstate commerce, and whether it 
constituted a shipment of articles in interstate 


commerce,” 


which request the Court declined to grant, to which 
action of the Court plaintiff duly requested and was 


allowed an exception. 
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EXCEPTION NO. IX. 
Uiateom«nemsatd=s Isth day ot Weecmcre1 O20) 


plaintiff, by its attorney, presented to the Court a 


request for Finding of Fact, as follows, to-wit: 


“As to whether J. G. Nash, train dispatcher 
of the Columbia & Nehalem River Railroad at 
Kerry, Oregon, was permitted to work more 
than nine hours in the twenty-four hour period 
in which he was employed on November 5, 1919, 
at Kerry, Oregon, and whether he was then en- 
gaged in handling cars engaged in interstate 
commerce or dispatching cars carrying articles 
forming a part of interstate commerce,’ 

which request the Court declined to grant, to which 
action of the Court plaintiff duly requested and was 


allowed an exception. 
EXCEPTION NO. X. 


That on the said 13th day of December, 1920, 
plaintiff, by its attorney, presented to the Court a 
request for Finding of Fact, as follows, to-wit: 

“As to whether Car No. 72682, initialed LV, 
containing shingles consigned from Nehalem 
Camp, Oregon, to Cheyenne, Wyoming, over the 


Columbia & Nehalem River Railroad and other 
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railroads, handled by Train Dispatcher J. G. 
Nash of the Columbia & Nehalem River Rail- 
road at Kerry, Oregon, on November 15, 1919, 
constituted a train engaged in interstate com- 
merce, or the shipment or consignment of articles 
forming a part of interstate commerce,” 

which request the Court declined to grant, to which 

action of the Court plaintiff duly requested and was 


allowed an exception. 


EXCEPTION NO. XI. 
vat on the’said 13th day “oi December eZ0) 


plaintiff, by its attorney, presented to the Court a 


request for Finding of Fact, as follows, to-wit: 


“As to whether Train Dispatcher J. e Nash, 
of the Columbia & Nehalem River Railroad at 
Kerry, Oregon, was permitted on November 15, 
1919, to work more than nine hours in the said 
twenty-four hour period on the said day on 
which he was employed and whether he was 
engaged in dispatching trains engaged in carry- 
ing articles forming a part of interstate com- 
merce and whether he was engaged in dispatch- 
ing trains engaged in interstate commerce and 
whether the working of J. G. Nash on said No- 


vember 15, 1919, constituted a violation of the 
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Hours of Service Act,” 
which request the Court declined to grant, to which 
action of the Court plaintiff duly requested and was 


allowed an exception. 


EXCEPTION NO. XII. 


That on the said 13th day of December, 1920, 
plaintiff, by its attorney, presented to the Court a 


request for Finding of Fact, as follows, to-wit: 


“As to whether the shipment and consign- 
ment of express packages of the Columbia & 
Nehalem River Railroad from points along the 
line of the Columbia & Nehalem River Railroad 
in the State of Oregon, to points outside of the 
State of Oregon and over other railroads, con- 
stituted the carrying of articles forming a part 
of interstate commerce,” 

which request the Court declined to grant, to which 
action of the Court plaintiff duly requested and was 


millowed an exception. 


EXCEPTION NO. XIII. 


ihawonthersaid 13th day of December 1920, 
plaintiff, by its attorney, presented to the Court a 


request for Finding of Fact, as follows, to-wit: 
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“As to whether the receipt of articles ship- 
ped from points outside of the State of Oregon, 
over other railroads than the Columbia & Ne- 
halem River Railroad, by the Columbia & Ne- 
halem River Railroad within the State of Ore- 
gon, to be delivered and transmitted by said 
Columbia & Nehalem River Railroad to points 
along the line of said railroad, constituted the 
carrying of articles forming a part of interstate 
Comimerce, © 

which request the Court declined to grant, to which 
action of the Court plaintiff duly requested and was 


allowed an exception. 
EXCEPTION NO. XIV. 


That on the said 13th day of December, 1920, 
plaintiff, by its attorney, presented to the Court a 


request for Finding of Fact, as follows, to-wit: 


“AS to whether the receiving of articles 
which had been shipped in interstate commerce 
over other railroads than the Columbia & Ne- 
halem River Railroad by the Columbia & Ne- 
halem River Railroad indiscriminately as to 
whether the articles came from outside the State 


of Oregon, or within the State of Oregon, but 
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were actually shipped from points outside the 
State of Oregon, constituted the carrying of 
articles forming a part of interstate commerce,” 
which request the Court declined to grant, to which 
action of the Court plaintiff duly requested and was 


allowed an exception. 


And it is certified that the foregoing and the 
original exhibits which are annexed hereto and made 
empartehnereot are all of the testimony, evidence, 
records and exceptions in said cause material to the 


exceptions herein noted. 


And thereafter plaintiff presented this bill of 
exceptions which is hereby allowed. 
Re Sas AN), 
Judge. 


Within Bill of Exceptions lodged with me as 
Clerk of the within entitled Court, this 12th day of 
February, 1921. 

G. HeMENRS H, 
Clerk. 


AND AFTERWARDS, to-wit, on Thursday, the 
10th day of March 1921, the same being the 4th 
judicial day of the regular March term of said Court; 


present the Honorable Robert 5. Bean, United States 
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District Judge, presiding, the following proceedings 


were had in said cause, to-wit: 
(ORDER FORWARDING EXHIBITS) 


IN THE DISTRICT COURT OF THE UNI 
STATES FOR THE DISTRICH OF OREG@iy 


JHE UNDIES TALES OF 
AMERICA, 
Plaintiff, 
VS. 


COLUMBIA & NEHALEM RIVER 


RAILROAD COMPANY, 
Defendant. 


Order. 


Now, at this time, Thos. H. Maguire, Assistant 
United States Attorney, for the District of Oregon, 
attorney for the plaintiff herein, appearing before the 
Court, requesting an Order that the exhibits herein 
be forwarded with the transcript of Record to the 
Clerk of the United States Circuit Court of Appeals, 
for the Ninth Circuit, at San Francisco, California. 
for the reason that it is impracticable to copy and in- 
corporate the said exhibits in the transcript of record 
herein, 

It is, therefore, ordered that all of the exhibits in 
the above entitled case be forwarded with the tran- 


script of record, by the clerk of the above entitled 
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court, to the Clerk of the United States Circuit Court 
of Appeals for the Ninth Circuit, at San Francisco, 
California. 
RS. (BIS IN, 
judge= 
Dated at Portland, Oregon, this 10th day of 
March, 1921. 


AND AFTERWARDS, to-wit, on Thursday, the 
10th day of March, 1921, the same being the 4th judi- 
cial day of the regular March term of said Court; pres- 
ent the Honorable Robert S. Bean, United States Dis- 
trict Judge, presiding, the following proceedings were 


had in said cause, to-wit: 
(ORDER EXTENDING TIME) 


Peat DISiRIC! COURT OF THE UNITED 
S141hS FOR THE DISTRICT OF OREGON 


fake UNITED STATES OF 


AMERICA, 
Plainatiti. 
Order. 


VS. 
COLUMBIA & NEHALEM RIVER 
RAILROAD COMPANY, 

Defendant. 
Now, at this time, upon motion of Thos. H. Ma- 
guire, Assistant United States Attorney, for the Dis- 
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trict of Oregon, attorney for the plaintiff herein, 


It is ordered that the plaintiff be, and it is hereby 
allowed until the 3lst day of March, 1921, in which 
to file the transcript of record in the above entitled 
case. 

Res DEA 
Judge. 

Dated at Portland, Oregon, this 10th day of 

Marchw 1921), 


AND AFTERWARDS, to-wit, on the 1ith®day 
of March, 1921, there was duly filed in said Court, a 


Stipulation, in words and figures as follows, to-wit: 
(STIPULATION AS TO RECORD) 


IN tae DISTRICT COURT OF [HE UNIGE® 
StATES POR THE DISTRICT OF OF ECG 


TRE OME States OF 
AMERICA, 
Plaintiff, 


VS. Stipulation. 


COLUMBIA & NEHALEM RIVER 
RAILROAD COMPANY, 
Defendant. 
[P18 HeeERY STIPULATED and ACh oie 
by and between the United States of America, plain- 
tiff herein, by Thos. H. Maguire, Assistant United 
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States Attorney for the District of Oregon, and Co- 
lumbia & Nehalem River Railroad Company, by Wil- 
bur, Beckett & Howell, its attorneys, that the follow- 
ing documents, papers and records shall be included 
in the transcript of record in said cause and that the 
same are all the necessary documents, papers and 
records to be considered in reviewing said case on 


Writ of Error, to-wit: 


Complaint 

Answer 

Stipulation waiving jury trial 
Opinion of the Court 
Findings of Fact and Conclusions of Law 
Judgment 

Order extending time 

Order extending time 

Order extending time 

Request for Findings of Fact 
Order extending time 

Order extending time 
Petition for Writ of Error 
Assignment of Errors 

Order allowing Writ of Error 
Citation on Writ of Error 
Writ of Error 
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Bill of Exceptions 
Order forwarding exhibits 
Order extending time 


Stipulation as to Record. 


IT IS PURTHER STIPULATED by ender 
tween the respective parties hereto that the foregoing 
printed record now tendered to the Clerk of the above 
entitled Court for his certificate and filed in the above 
entitled cause, is a true transcript of the record in 
said cause and that the said Clerk may certify said 
transcript to the United States Circnit Courp oie 
peals for the Ninth Circuit without comparing the 
same with the original record, which is on file herein. 

Dated this ltheday of Vlaren, 1921) 

TH@S. Ho MAGGI 
Assistant United States Attorney for the 
District of Oregon. 
WaesiOR, BECKET liga Ove ie ile 
Attommeys for Werendame 


(CERTIFICATE OF CLERK) 


IN THE DISTRICT COURT OF TH UNIS 
STATES POR THE DISTRICTMOP OR ECen 
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joie UNITED STATES OF 
AMERICA, 
Elaintii, 
Visa 
COLUMBIA & NEHALEM RIVER 
RAILROAD COMPANY, 
Defendant. 


mv IteD STATES OF AMERICA, ) 
) ss. 
PisTRICT OF OREGON, ) 


1, G. H. Marsh, Clerk of the District Court of the 
United States for the District of Oregon, do hereby 
certify that the foregoing printed ‘Transcript of 
Record on Writ of Error, in the case of United States 
of America, Plaintiff in Error, vs. Columbia & Ne- 
halem River Railroad Company, Defendant in Error, 
“is a true transcript of the record in said cause in said 
Court. This certificate is made without comparing 
said Transcript of Record with the original record in 
said cause, pursuant to the stipulation of the parties 
therein that this record may be certified to by me, to 


be a true copy, without comparison. 

IN TESTIMONY WHEREOFBP, I have hereunto 
set my hand and the seal of said Court, at Portland, 
fmcaic Wistrict, this .... day of March, 1921. 

Clerk. 


